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Memorandum 69-101
Subject: Study 52.40 - Sovereign Immunity (Collateral Source Rule)

The attached legal newspaper report of the Court of Appeal opinicn
in Helfend v. Southern Californis Rapid Transit District indicates the
difficulties that exist in the existing law relating to the collateral
source rule as applied to actions against public entities and public
employees. If you have had any concern that a study of this area of
the law was unneeded, the attached report shcould cenvince you that this
study is essential and should be given priority, 6ur ressarch consultant
is at work on preparing the background research study.

Respectfully submitted,

John H. DeMocully
Exacutive Secratary
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EXHIBIT I

‘Source

Rule Can’t Be Invoked
Against Public Entity

The collateral source rule may not be invoked against a public entity if the result

"~ would be punitive damages against the entity. ‘
. To do so would impose an unjust burden upon the

~ directly penalizing the wrongdoer, ,
Those principles were emphasized by Division Four, Second Court of Appeal, Fri-

day in HELFEND vs. SOUTHERN CALIFORNIA RAPID TRANSIT DISTRICT.
It was not contended that the evidence does not support the verdict and judgment,

either as to lability

innocent taxpayer without

or as to amount of damages, against the district, where a man
-sued for Injuries allegedly caused by a district bus. g

Since the district was entitled to — and denied — the right to mitigate the award |

against it by showing how much of the medical expense had been paid by the plain-
tiff's insurers, the justices reversed the judgment. o :
" But the court’s ruling does not inure 1o the henefit of the bus driver. No public
_policy . nor statutory provision denies recovery of punitive damages ageinst o

public employe, said the justices.
Subject to the trial judge's discretion, un

der the G_;-xrlield rule, a defendant may

_show existence of two or more policies of medical insurance as bearing on a plain.

tiff's credibility, said the court. .
At a new trial, if the trial court permits, both defen

dants may offer evidence of

multiple insurance as bearing on credibility. But only the district may offer evi-
dence of insurance in mitigation of damages. . :

The justices discussed a solution to a possible procedural problem that could stem
from that holding upon a retrial. The entire appellate opinion follows:

Filed July 25, 1969 .

In the Court of Appeal of the
State of California, Second Ap-
pellate District, Division Four.

Civil No. 23,118
- JULIUS J. HELFEND, Flaintiff
and Respondent, vs. SO0THERN
CALIFORNIA - R APID TRANSIT
DISTRICT, et ‘al, Defendants and
Appellants,

_Appeat from a judgment of the
Superior Cdurt, Los Angeles
County. Otte J. Emme, Judge.
Reversed. :

Judgment in favor of plaintiif
in action for personal Injuries,
reversed, . )

Victor Rosenblait for Defend.
ants and Appeilants.

- Caiden, B_loomgarden & Xsi-

man, and Newton Kalman, for
Plaintiff and Respondent,

Plaintiff was injured by be.
ing struck by defendant Transit
District’s bus. He sued and, after

a trial by jury, recovered a judg. |

ment in the amount of $i5,400.
Tefendants have appealed.

It is not here contended that
the svidence dobs not support the
verdict and judgment, either as
to liability or as to the amount

of damages. Nor, except as in.|

dicated below, is it claimed that
the trial court committed error.
The appeal Is pressed solely on
two points: . -

{1) That defendants were en-
titled to show, In mitigation of
damages, that plaintiff had been

'reimbursed for at least part of

‘his medical expenses by his

medical insurance carriers; and

(2} That defendants were en-
tiiled to show, as bearing both
on plalntiff's credibility in gen-

igra! and orni’ the necessity for

part of the medieal treatment,
that he carried two or more poli-
‘cies of insurance, under whlich
'he might have made a profit by
extending his treatment beyond
F actual need.

The trial court rejected de.
 fendamts’ attempt to lnterrogate
‘plaintiff as to the nature and
extent of his medical insurance;
that rullng is. as we have said,
the only error assigned here.l

1

- The long settled and general
rule {n tort cases is that a de

‘fendant cannot secure & reduc.
tion of the judgment apainst
him by reason of the receipt by
‘plaintiff of compensation re-
celved from an independent
gource, such as Insurance. This
rule, commonly called the “Col- .
lateral Scource Rule,” Is not ques-
tioned here3 However, defend-
-ant distriet contends that that
-rule is not applicable where the




‘defendant s a governmental
- apency.? Jt bases that contention
‘on the holding of the Supreme
:Court in City of Salinas v. Scuza
‘& McCue Consiruciien Co. Ine.
i(1967) &6 Cal. 2d Z17. We con-
;clude that the point s validly
‘taken by the defendant district
‘buf that it is not valid as against
ithe individual employee defend.
:ant,

© In Souza a contractor suecd a
‘eity for damages, alegediy
‘caused by the city's fraudulent
conceaiment of sub.soil condi.- .
tiens. The city contended that
the contractor had been reim-
‘bursed, in part, for that damage
iby a settlement with one of its
isuppliers. The tria] court refused
te allow any showing on that
-issite, The Bupreme Court re-
; viersed;

It was argued at length to
the trial ¢ourt, and # is arpued
‘here, that Souzad case siands
enly for the nonapplicability of,
ithe collateral source rule fo ac-,
itions for breach of contract. A

:reading of the opinion does not
-sustain that contention, After* '
making a general discussion of

‘the .collateral source rule, the
court said {(at pp. 227-228): :
“In the instant case the gist
of the city’s conduct sounds in
:decelt, resulting in a fraudulent
breach, and might, for some pur-
-poses, have been freated as an
action for relief grounded on
Araud. [Citation.] It is not nec.
-essary, however, that we reach
the issue of whether the fraudu.
-Jent breach of a contract In seme
.seftings would fustify the appli-
‘¢catlon of the collateral source
tule [eitation], as we are com-
‘pelted to conclude that the rule
.i3 not applicable against a pub.
‘le entity for the reasons which
‘mext follow. ... _

“It I manifest that a public
‘entity normally does not act or
.make its' functional decisions
éthrough the whole bpdy of those
‘Who may be deemed to compose
it. Rather it necessarily acts in
“the performance of s varlous
‘functiong through public offi-
cials amd representatives who
‘have no greater proprietary in-
terest In the entity than does
iany citizen or taxpayer. Should
the conduct of such official or
-representative eause damage to
-those with whom they are deal-
Ing the general rule has been
‘that the public entity would in-
;eur no Hability, under the doe-
‘trine of governmental immaunity.
Although many statutery and.

.other Inroads on this doctrine

u sarily follows that we are fore:

have been made (sec Muskopf v,
Corning Mespital Dist. (1981} 35
Cal. 2d 211, 216-212 11 Cal. Bptr.
89, 335 P 2d 4371, the levying
0f punitive damages against a
public entity has not been au-
thorized. To do so would im-
pose an unjust burden upon the
innocent taxpayer without di-
rectly penalizing the wrongdoer.
The punitive purpese would thus
be frustrated, We have seen that
the collateral source rule is puni.
tive in nature {United Protective
Workers v. Ford Moator Co. supra,
223 F. 24 48, b4; 2 Harper & -
James, Law of Torts, § 2322 p.
1345; Fleming, The Colluteral
Source Rule and Loss Allocation
in Tort Law, 54 Ca). L. Rev, 1478,
1482.1484), and the theory of its
application in the instant case
would be that because the city's
~ actions were willfully fraudu-. .
lent, a desirable punitive and
 preventative effect may be ob-
; téined by making the wrongdoer |
. pay damages for an injury which'
. may have been already compen-'
* sated In whole or part. As we:
cannot impose on the city ‘any*
* measure of direct damages which
‘are punitive in nature, it neces-:

{elosed from doing it by an in-
Jdirect and collateral route”

In the Iace of that language,
we have no cholee but to agree
with the district and held that
it was entitled to mitigate the
faward agalnst it by showing
-how much of the medical ex-
pense had heen paild by the
cplaintiff’s Insurers,

But the holding, and the rea.
soning, of Souza do not jnure to
1the benefit of the individeal
{driver-employee. Tlere I8 no
public policy, nor statutory pro-
visiond denying recovery of pu-
nitive damages against a public:
employee. In fact, the statute ex-
pressly recopnizes that there may
ibe such a case. In the seetion
tiGoy. Code, § 823) that covers
ithe right of an employee to be
iheld harmless by his employer
{for judgments recovered against
{him while acting in the course
land scope of his public employ-
ment, the Legislature has pro-
vided: . p

“Nothing in this section au-
jthezizes & public entity to pay
such part of 2 claim or judg-
ment as is Tor punitive or exem-
plary damapges”

Since the district aveids the
teollateral source rule only be-
cause the Supreme Court regards
Jthat rule as being in the nature

that rationale cannot apply o an

‘individual, it follows that the de-

fendant driver was not entitled
to any reduction of the verdict
against him,
1I )

In Garfisld v. Russell, supxi
{1967) 251 Cal. App. 2d 275, 278-
279, Division Five of this district
ruled that a defendant- might

I show the cxistence of two or

mare policies of medieal insur.
ance as.bearing on a plaintifi's
credibility s The ruling was
based on the court's belief that
such evidence was “relevant”
and, therefore admissible ander
seetion 331 of the Evidence Code,
but subject to the discretionary
power of the trial court, under
section 352 of the Evidence Code,
to exclude it if that court con-

jeludes that its probative value

1s outweighed by “substantial
danger of undue prejudice, of
confusing the issues, or of mis-
leading the jury.” -
Plaintitf argues that the theory
of Gariield was not presented
to the trial court by an adeguate
offer of proof and, thus, is not
available here. 3t is true that
the bulle of the 14 -pages of the
Beporter’s , Trahseript in  which
the admissibility of the evidente
was discussed was devoted w4
considerntion of . the .collateral
source Tule dnd:the meaning of
Souza, However, Gorfield . was
cited te the court -and the wuse
of the evidence . ad.beaging-on.
motive -was referred to, and coun.!
sel for defendants ‘stated, with.
{ outcontradiction, - {ljat. plaingiff

| nad ‘at least two policies of medi-
leal insurance. We think the
Tpoint was sufficient]

ralsed bé:
low tp allow defendants to urge
it- here. PR :
| S :

As we have pointed out, whilé
| both defendants may, on' a new
trial, if the trial court permite;
offer evidence of multiple insur.
ance as bearing on credibility;
the distrlet (but only the dis-
irict) may offer evidence of in-

| surance in mitigation of dam-
Jages. This could well pose a
Y procedural problem.  In Souxa,
1the trial was to the court sit.
ting without a Jjury, so that
| probiems of confusion or preju-
T dice presumably would not arise.
But, as Garfisld points out, those
problems are irherent in a fury
trial. If défendants can show in-:
surance of such a nature as to|
entitle them to invoke the Gare
tieid rule, and if the trial court
doés not exclude that évidence
under section 332 ¢f the Evidence

of “punitive damages,” and since
-
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Code, both effects may propetly
go 1o the jury. lowever, if de-
fendants cannot bring them-
selves within Garfield, or it the
trial eour? decides to invoke sec-
tion 352, then we think that ovi-
denee of insurance (which, under
those circumstances would oper-!
ate wmerely to reduce ihe judai‘
ment apainst the district) shoul

be received cutside the presence
of the jury, whnse verdict could
then be reduced by the court In
eptering judgment in tie same
manner as is used 1n dealing-

carrier. _ :
The judgment is reversed.
. We concurt

KINGSLEY, 3.
" JEFFERSON, Acling P. 1.
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7L The deleislanta wiren he disteiet

anl Bs cespheye. by deiver ]
mlzenl Wik enloecd  agabndt the

briee oare . medlis o bohal ol Cbelh
Sutendants, - AR we  ridnt out, Ahe
auhlentbon reigtive o thae "Ooth ki

TR ooax Ate Juathee Hin rald i
Gadficld w. Russell  (1967) 831 ¢al
bpis, 20 233, @06 UThe pile on thal
puait Was L clerr 0 aREe i owerth
anahealy'n thine 19 Grgue w the cous
st L :
3 “The statos. of defendant distrlel
fik o Spubie ety whlvin dhe scope
ul Seuza is hot here g tinnod.

4 A fonthotd to Lhe portion of the
Souza opbiln which we Bave quuted
alswe, mensds  &s  follows: .

“A winlaury exprossion of tho then
existing  pubiie policy ix fotnd o §
A1%. Ger, Code, erfeetive shoetly after
the jwlgnmat lepcin. As a part of
Jeprisinilon  extending  the Hailsitdty  of

whlic. entliies for - the LFious oon--
dact ol publie employess. Riais, 1363 o
eh TEIE, eeelign 314 provides s fol-
tows:: *Neawithsbading sy othor - pio-
visiGh of lowr, & o ey §s - el
jia¥le  for > gswanes awardmsz wndler

Beetlus . 304 of the. Civil Lode or
‘atheyr damnuges Ingossd prinatily -for
the suke ol Example R

tunim_hl: “the, defeydant.! T (Ho0 aldo
oy, Cinde, § 825 Mg AR eXe
“plaineil by ihe Cullfordin’ Taw R
sivn Coutnlsdiod  ofy the . rmiud that
-tundy da’:@grf.; wele mposed o pine
B:& s d& étxci:z'}u}w for -uym?.alnhm. !n_u:d
of mabice, CThey  are Happropriste
Fuchers B tblic Entity - i ﬁ'ﬁ.'fﬁea
winca ey wenid fall Apst the ipng
cent wxpnyers’ 1 Cal Law Revision
. i by Recothmendation

Com, - B i
ltedating w0 Sovervhm, Iranpnily, . p.°
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with the lien of & compensatien = -

sl amgd they . Heeve Jobodrd ly tha
aptank e conduRthns ke Jattels -

snarve Huls® s svadlelde onty ta the
. Jakistriee. ; T

_'tq" way of -

5 “Evitdepce that a plaluifl iz ba-
ing whaelly o, partioly  compensnicd
for her weftical expenses—or porteagu
even  mupkliy woney overy tise xhe
sces  her dootnr—may  ofnviousdy  he
rolevant o WeF motives In aceking
medicrl Twelp and her credbilily o
n witnessi even U only . remntely.
LiBvid, Code, § 750 .cudd i)  Pursu-
ant te xedtinn 301 of (e Evideiee
Chge Fxeent A btherwilse wrovited
Ty sl Ly Al iejevant. evhkisme s
atmliide,! We kuow ol no stsdule
it in er o of the Cnde which

Cwehich we omre esaedried Cle . nd mia-

vk othedradee wlmissible. e
i riexs praluiive v is - omte
uklin] Jnigir sl ml
1 ¢ ganfusiiiz Wi asges, OF of
ristendivg! the lurys : i :

Hokds Lhist jthee iype of exvidence with -

Ixible; maetian 232, howgver, gives theé
trin] eomct] 8 Beomd diEeretion Lo ex- -

M ity

s




